Oklahoma House of Representatives

Commerce, Industry and Labor Committee

Interim Study Minutes

September 6, 2005
Room: 512A
Time: 9:00 a.m.
Representative Wilt, Chairman, called the meeting to order at 9:06 a.m., in room 512A, at the State Capitol Building.

Roll Call

Members of the committee present at the meeting included: Cooksey, Morrissette, Peterson (Ron), and Shumate.
Interim Study #05-103 by Danny Morgan of the House was presented.  Representative Danny Morgan was recognized to present the study on wine shipments.  Morgan introduced the Oklahoma Grape Growers and Wine Makers Association (OGGWMA) to the committee, describing them as the “movers and shakers” in the wine industry in Oklahoma, noting that for many owners this is their second business.  He commented about ten to twelve wineries and vineyards were represented by those present and they would present their stance on direct shipment of wine in Oklahoma.  Gary Butler, owner of Summerside Vineyard and Winery in Vinita, OK, opened the presentation by thanking the Speaker and the members for hearing this study and introduced their idea of how “Everybody Wins” with opening the commerce and distribution of wine in the state.  Butler explained how the consumer wins by having access to wines not available locally and by being able to save money on more expensive wines.  He also explained how the grape growers win by reaping the benefits of increased property values, increased tourism (especially in agritourism), and rural economic boost.

Ric Gibbens, a former telecom industry employee, OGGWMA Secretary and grape grower on a diversified family farm in Eufaula, OK, discussed how the rural economy needs a boost and how allowing direct wine shipments would help Oklahoma actively recruit new growers which would increase agritourism and the agricultural industry in what the land yields in grapes.

Don and Annetta Neal, owners of the Stableridge Winery in Stroud, OK, testified how they are able to attract customers from outside of the state but are not able to market to them because of the restrictions on shipping.  In the last year, the Neal’s winery has had over 7,000 visitors, two-thirds from the state’s metro areas and approximately the remaining third from out of state, including the remaining 49 states and 10 foreign countries.  Mr. Neal said that Oklahoma’s wines can compete with wines from anywhere else and the quality of grapes grown here can compete with any others, but that they need the door opened to distribute their product.  Neal reported that their winery has grown immensely with 16,000 vines a year ago; they added 20,000 more this year on 500 acres.  He said their grapes yield about $1,005 a ton and each acre produces about 5 tons an acre, but there is so much more growth potential to be realized.
J.L. Gilbert, owner of Sparks Vineyard and Winery, located about 15 minutes south of Stableridge Winery in Sparks, OK, said he has had over 7,000 visitors in a year’s time from all over the United States and other countries, such as Czechoslovakia and England.
Gene Clifton, owner of the Canadian River Winery in Slaughterville, OK, commented how tourism can present them a great future in their industry.  Clifton added that they are required to pay a lot of taxes on their wine, and therefore, the more they sell, the more taxes the state can collect.  He reported that when Texas approved shipping into its state, it requires a license fee for shipping into Texas.  Clifton asked for a level playing field for Oklahoma owners, because California wineries are shipping to Oklahoma, Oklahoma wineries should be allowed to ship to California.

Chairman Wilt asked Mr. Clifton about the law disallowing the shipping of wines both interstate and intrastate, which would make shipping wines into Oklahoma illegal, also.  Richard Kennedy, owner of Tres Suenos Vineyards and Winery in Luther, OK, said he has met with the ABLE Commission to find out how interstate shipping of wine is still occurring, even though it is illegal in Oklahoma.  Kennedy said he knows that it is done on a daily basis partly because it is a law that is not enforceable and that there is no way to monitor what is shipped into the state.
Gary Butler further explained that the wineries win with direct shipments of wine, because the greater access builds their industry, satisfies their customer requests and increases their revenue.  He concluded by saying that the state of Oklahoma wins from increased revenue, increased tourism, economic development with more jobs and support industries, and increased tax collection of excise, sales and property taxes.  Butler said the current vehicle to address their concern is SJR 14 by Senator Harry Coates and Representative Danny Morgan, which proposes a constitutional amendment to allow winemakers to receive orders for shipments of wine, in both written and electronic form, for delivery to customers.
Rinda Skaggs, Education Chair for OGGWMA and owner of Rock Creek Vineyard in Norman, OK, mentioned that Oklahoma has a long history in growing grapes and making wines, since 1908.  Skaggs distributed a handout that reflected crop values in 1907 and how the same acreages if producing today at current production rates would produce a crop worth over two hundred million dollars.  She noted that the growth potential is there, but investment is needed to produce that result.
Bob McBratney, owner of Stone Bluff Cellars Winery in Haskell, OK, said allowing direct shipment of wine would benefit restaurants, eateries and retailers.  Representative Morgan added that allowing direct shipment of wine is an opportunity to move this industry forward.
Chairman Wilt allowed for questions from the members of the committee.  Rep. Morrissette asked what the status is of SJR 14.  SJR 14 passed the Senate in the 2005 session and is now assigned to the House Committee on Rules.  Chairman Wilt asked Morgan what the constitutional change is under SJR 14.  Representative Morgan said it would remove the prohibition on shipping wine in and out of Oklahoma.
Discussion followed on how direct shipment of wine would be handled and enforced.  One winery owner said that UPS and FedEx already had provisions in place for such deliveries, requiring the signature of a person who is 21 years of age or older.  A label would be affixed at the winery noting that photo identification is required for delivery.

Chairman Wilt asked if the ABLE Commission had anything to add about enforcement.  Luke Sims, an administrative law judge with the ABLE Commission, noted that the Commission was charged with enforcement of current laws not with creating new laws.  Sims said the Commission would be glad to be consulted so any enforcement problems could be considered and solutions found prior to the law being in effect.

The three-tier system was mentioned as a concern in how direct shipment laws could affect the liquor industry.  The system was explained with this example 1) California wineries ship to Oklahoma wholesalers, 2) Oklahoma wholesalers ship to liquor stores and restaurants, 3) liquor stores and restaurants sell product to the consumer.  It was noted that State Question 688, passed in November 2000, did not destroy the three tier system even though it allowed wineries to sell their wines directly to restaurants and retail package stores, bypassing wholesalers.
One winery owner said that she is aware of Ernest and Gallo, a California winery, shipping wines directly to Oklahoma customers, despite the current restrictions being in place.  Sims from the ABLE Commission said that Oklahoma does not allow interstate shipping of wine, noting that the ABLE Commission is down from 70 officers to 40 to try to police such instances, as well as ensure enforcement of other laws, across the state.

McBratney pointed out that because the law is unenforceable it would be easier on the state to allow direct shipping, so the activities already occurring would be legal.  He added that there are so many small wineries in and out of the state that it is impossible for wholesalers to carry all of their products.

Gary Butler summarized by pointing out that 40 other states have found a resolution to this problem and that as winery owners and grape growers they are willing to work with lawmakers to achieve a solution.  Butler thanked the Oklahoma Tourism Department for helping promote their businesses and thanked the committee for hearing their side of the direct shipping issue.

Interim Study #05-68 by Ray Young of the House was presented.  Representative Young was recognized to present the study on restaurant inspections.  Representative Young said this study was requested by a constituent who had moved here from a state that posted restaurant inspection score cards in every business that handled food service.  He noted how eight other states either have such rules or have introduced legislation to adopt a similar reporting system.
To explain how Oklahoma conducts and reports restaurant inspections Representative Young introduced Rocky McElvany, Deputy Commissioner of Protective Health Services of the Oklahoma State Department of Health (OSDH) and Ted Evans Chief of the Consumer Health Services Division of OSDH.  They explained the inspection process:  an inspection report has four sections, any violations in one section would require immediate corrective action, violations in another section allow a little more time for corrective action, less critical violations under another section would require corrective action to take place in the next ten days.  The back side of an inspection report has particular numbers that are considered super critical if violations are found; these are items that the CDC says will definitely lead to food-borne illness.  The information that is recorded in the data system for the report is the item number that is violated, not the exact violation nor the severity of it.
Inspectors must meet certain requirements including having a four-year degree with a minimum of thirty hours in sciences and must be a registered sanitarian.  The OSDH training plan for new hires includes orientation, six-week training with time spent in both metro areas.  The inspector training plan is more intensive requiring completion of an eighteen month FDA Level 1 Training Program, having acquired FDA Standardization practices and every three years re-standardization is required.  Quarterly training takes place that shares updates on any new changes to rules, laws and practices and other continuing in education.
FY05 funding allowed for a pilot program in new software that would eliminate paper and data could be entered on-site for better manageability and dissemination of information from inspection reports.  Currently inspection reports are available at every county health department, filed on paper, and occasionally on some media-based web sites.  The OSDH wants to make the inspection reports available on a web-based data source, once the pilot program is implemented throughout the state.  The Department is probably one year away before the information can be implemented into a web-based data source.
One problem with inspections is that it is just a snapshot of one period in time; it does not reflect the past history of practices in an establishment, good or bad.  It also does not accurately portray the difference between critical and non-critical violations.

Chairman Wilt asked Representative Young if the information gained from this interim study would result in any future legislation.  Representative Young said that the study would not; the OSDH was already working towards implementing a system to provide information to the public in a more accessible format, which was the goal.

Benny Vanatta, lobbyist for the Oklahoma Restaurant Association, and David Egan, from Cattleman’s Steakhouse, reported that 99.9% of food service establishments in Oklahoma want to do the right thing and the inspection system in Oklahoma was working well today in protecting consumers’ health and safety.

OSDH noted that one person at risk for food-borne illness is too many people and in the last year no incidents of food-borne illness were reported in the Oklahoma City area which reflects the success of the system today.  Oklahoma is the only state that allows a tax credit for food service establishments to inoculate their employees for Hepatitis A.  The OSDH representatives noted that the worst problems their inspectors face are cultural issues in overcoming language barriers and certain cultural practices in food preparation and food handling that is not accepted under FDA regulations or Oklahoma health rules.
Representative Young said in working to address constituent concerns, the Oklahoma State Department of Health is working to inform the public through more accessible means and the Oklahoma Restaurant Association is working with its members to achieve public safety from food-borne illnesses.

Adjournment

Chairman Wilt announced a briefing would be held for the Representatives in the afternoon on Hurricane Katrina relief efforts and adjourned the Interim Study meeting at 11:00 a.m.
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