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Written Testimony: 

By way of introduction, I was the first Director of the National Institute on Drug Abuse (NIDA), the nation’s principal agency devoted to scientific research on drugs of abuse, and served as White House Drug Chief for Presidents Nixon and Ford.  I am currently the President of the Institute for Behavior and Health, Inc., a non-profit organization devoted to reducing illegal drug use and Executive Vice President of Bensinger, DuPont and Associates, a professional services company which provides Employee Assistance Programs and drug testing services and consultation on prescription drug abuse.  I am also Clinical Professor of Psychiatry at Georgetown Medical School.  
I present this testimony to provide information to the Oklahoma House of Representatives on the public health and public safety problems of drugged driving and prescription drug abuse. 
The Problem and Prevalence of Drugged Driving

 

Impairment from drug use is a major transportation safety risk on par with impairment from alcohol use.  Although it had remained largely overlooked for decades, in 2010 the White House Office of National Drug Control Policy (ONDCP) targeted drugged driving as a top priority of the federal government through its National Drug Control Strategy. This priority was later underscored at a 2011 White House Summit at which Mother's Against Drugged Driving publicly endorsed drugged driving prevention as a critical issue.

 The term “drugged driving” refers to drivers using purely illegal drugs – such as marijuana, cocaine and heroin – as well as drivers abusing prescription drugs, either with or without a prescription.

The effects of drugs on driving and more specifically, on the skills required to drive, run a wide gamut and change based on a variety of factors. The National Highway Traffic and Safety Administration (NHTSA) sponsored the development of Drugs and Human Performance Fact Sheets which describe effects of individual drugs on driving including psychological, physiological and psychomotor effects.
  Examples of 

the dangerous effects on driving are drowsiness, disorientation, changes in reaction time, distance estimation, concentration, impulse control, erratic driving, among many others. 

The focus on drugged driving does not compete with efforts to reduce drunk driving.  Rather, a dual focus allows for a convergence of both efforts in promoting transportation safety.

The research on drugged driving, summarized in a White Paper prepared for NIDA with the support of ONDCP, can be found on the ONDCP website.
  I served as the lead author of the paper, developed by the Drugged Driving Committee of the Institute for Behavior and Health, Inc.

The 2007 National Roadside Survey of Alcohol and Drug Use by Drivers demonstrated that among all weekend nighttime drivers, 16% were positive for illegal, prescription, or over-the-counter drugs.
  A graph adapted from data from the 2009 Fatally Analysis Reporting System conducted by the National Highway Traffic Safety Administration (NHTSA) shows that rates of drugged driving have increased in recent years:
Figure 1. Percentage of Fatally Injured Drivers With Known Test Results Testing Positive 

for at Least One Drug,
 2005-2009 
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The problem of drugged driving includes the use of illegal drugs as well as the use of legal prescription and over-the-counter medications which can be impairing.  These drugs have been found among seriously injured and fatally injured drivers.  In a 2005 study of seriously injured drivers treated at the University of Maryland Shock Trauma Center, 50.9% tested positive for drugs; 24.9% of drivers were positive for both drugs and alcohol (see Figure 2).
  More than 1 in 10 (11.2%) of drivers were positive for benzodiazepines and similarly, 10.2% were positive for opiates and other prescription drugs.
 
Figure 2. Drug and Alcohol Use in Injured Drivers 
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In 2010 and reinforced in 2011 and 2012, ONDCP set an ambitious goal to reduce the prevalence of drugged driving by 10% by 2015.
  The five tactics identified to achieve this ambitious goal include: 

· Encourage states to adopt per se drug driving laws, 

· Collect further data on drugged driving, 

· Enhance prevention of drugged driving by educating communities and professionals, 

· Provide increased training to law enforcement on identifying drugged drivers, and 

· Develop standard screening methodologies for drug testing laboratories to use in detecting the presence of drugs.
These recommendations for reducing drugged driving establish useful benchmarks for Oklahoma (and other states) to reduce drugged driving with new laws, policies, programs and research.

Defining a Drugged Driving Violation: Per Se and Impairment Laws
The precedent set by establishing drunk driving laws has led to an expectation that there are impairment thresholds for other psychoactive drugs analogous to the well-known blood alcohol concentration (BAC) limit of 0.08 g/dl. Setting impairment thresholds for drugs would mean that drivers who test at or above specified levels are in violation, deemed as per se "impaired" while drivers who test below these limits may or may not be impaired, as is the case with alcohol per se laws. 

While supported by abundant research, the .08 BAC per se standard for alcohol was a compromise of science and public policy. Many drivers are impaired at BACs below .08 g/dl, Conversely, drivers who, as a result of chronic alcohol use, have become partially tolerant to the effects of the drug, may show dramatically less impairment than non-tolerant drivers at all BACs, including those above 0.08 g/dl.
 
 
 
 This science is reflected in the varied BAC cut-off levels used in other countries; Western Europe mostly uses 0.05 g/dl, as does Australia, while Sweden and Norway each use 0.02 g/dl. 
The identification of thresholds for drugs analogous to the 0.08 BAC for alcohol is a dangerous mirage.
  A recent article published in the Journal of Analytic Toxicology, submitted with this testimony, explains that there is a lack of consistent relationships between drug blood concentrations and impairment.  Alcohol is pharmacokinetically unique; no other drug is both water and lipid soluble, distributed through total body water, equilibrating rapidly between blood and brain, non-plasma protein-bound, metabolized by zero-order kinetics, and devoid of active metabolites.  Furthermore, drug-drug and drug-alcohol combinations and interactions make the task of establishing impairing thresholds impossibly complex.  Similarly, factors such as fatigue, time of day, and driver age and experience all play roles in the effects of drugs on an individual.  Finally, the physiological phenomenon of drug tolerance is the coup de grace to the concept of establishing impairing thresholds for drugs.
Here is a simple example of how the blood level of drug tolerance (or its absence) can produce dramatically different effects in two individuals. The administration of more than 1,000 mg of morphine may not impair the driving ability of an opioid-tolerant individual, while the administration of 10 mg may be impairing and 120 mg may be lethal to the novice user – the ultimate impairment.   

Additionally, the search for a workable cut-off level on the highway for drugs of abuse is complicated because there is a vast number of potentially impairing drugs.  It is inconceivable that, even if thresholds for impairment could be developed for each of these drugs, it would be possible to establish thresholds for all of them.  Moreover, the common use of combinations of drugs and alcohol precludes setting threshold standards.  It makes little sense to create a “limit” for the illegal use of drugs even if it were possible, including illegal use of prescribed controlled substances.  It would be irresponsible to send the message that driving with “low levels” of certain illegal drugs is acceptable for drivers on the nation’s roads and highways.

There are sound reasons to support a zero tolerance per se standard for illegal drug use, rather than the creation of what amounts to an arbitrary limit that defines drug-caused impairment.  There is no workable alternative to the per se standard which defines the presence of an illegal drug as a violation.  This per se approach includes any controlled substance for which the driver does not have a valid prescription.  This approach is based on a bright line between legal and illegal use and as noted, is the drugged driving standard promoted by ONDCP.
Drivers arrested for suspicion of driving under the influence (DUI) who test positive for drugs for which they have prescriptions are not prosecuted under the per se standard because their drug use is legal.  They can be prosecuted under the impairment law, like a driver who is arrested for DUI but who has a BAC lower than 0.08 g/dl.  Drivers under the legal drinking age routinely are charged with a violation even if their BACs are under 0.08 g/dl because their alcohol use is illegal.

There are well-established successful precedents for the per se standard for drugged driving in more than two decades of regulation of commercial drivers and others in safety-sensitive positions, including, commercial pilots, workers at nuclear power plants and train engineers. We also have a useful precedent in countries like Sweden which uses a zero tolerance per se standard for illegal drug use. While some argue that commercial drivers should be held to a higher standard that other drivers, it is difficult to argue this well-established standard should not be used for every driver on the nation's roads and highways given the life-and-death consequences to impairment for any driver.
I have enclosed with this testimony model DUI legislation developed by the National Partnership on Alcohol Misuse and Crime and the Institute for Behavior and Health.  This legislation includes the per se standard for illegal drug use, including the illegal use of prescription drugs.
Drug Testing Needs and Considerations 
Many states do not conduct drug testing of driver populations, such as seriously and fatally injured drivers and/or DUI suspects, for various reasons including lack of funding, need for extended training of law enforcement, and backlogs of samples to test by state toxicology labs.  These are issues that need to be evaluated and addressed prior to changes in laws and policies.  
Law enforcement officials I have spoken with often suggest that an added step of collecting specimens for drug testing of DUI suspects as part of the administration of alcohol breath testing is feasible.  To mitigate the added costs of drug testing, some states may only administer drug tests to DUI suspects in cases when the drivers have low BACs.  
The confirmatory drug testing to be conducted by laboratories – either by the state or by a privately funded lab – may present other issues.  According to many toxicologists I have spoken with, some state facilities are not adequately funded for taking on additional workloads without extended the turnaround time for test results.  Additionally, if testing is ordered by law enforcement officers to private laboratories, they must be educated to know what to ask for specifically in terms of the toxicology.  Not all testing is “equal.” 
Finally, states must consider the drug testing panel.  While testing drivers for every potentially impairing drug is unrealistic, this does not make drug testing impractical in highway settings because most individuals who use drugs that are rarely tested for simultaneously also use the drugs that are commonly tested for.
 
  While routine testing will not identify all of the drugs some drivers use, it will often identify one or more commonly used illegal drugs that are used along with the more uncommon drugs thus identifying the driver as a drugged driver.  With the growing epidemic of nonmedical prescription drug use, it is also important to test drivers for the prescribed controlled substances that are most frequently used nonmedically.  Enforcement may opt to conduct in-house on-site drug screens such as urinalysis or oral fluids testing and refer the preliminary positive tests for outside laboratory confirmation. 
While there are clearly a number of considerations regarding the administration of drug testing of DUI suspects, I would like to stress that the use of any drug testing protocol is better than none.  While some testing strategies and technologies will identify more drug-positive drivers than others, it is imperative that states implement a system (which can be improved over time) to detect and prosecute drugged drivers.  This includes ensuring that states have strong drug per se laws which apply to illegal drug use, which includes the nonmedical use of prescribed controlled substances.
In summary, after an arrest is made, and the alcohol and drug testing is complete, a suspect will be formally prosecuted under the various impaired driving laws of the given state:  Drivers with BACs at or above .08 may be prosecuted under the per se alcohol law.  Drivers who are positive for drugs for which they do not have valid prescriptions may be prosecuted under the per se drug law.  Drivers who have low BACs and/or are positive for drugs for which they have valid prescriptions may be prosecuted under the impairment laws. 
Addressing the Prescription Drug Abuse Epidemic

In 2010, 7 million Americans aged 12 and older used prescription drugs nonmedically in the past 30 days; 2.4 million Americans using these drugs for the first time in the past year, equal to the number who first used marijuana.
  According to the Centers for Disease Control and Prevention (CDC), overdoses, driven largely by prescription opioid painkillers, have reached an epidemic level nationally.
  In 2010, Oklahoma ranked as the #1 state for nonmedical use of prescription painkillers and as #9 in overall national drug overdose rates.
 
Oklahoma is one of many states that have developed a Prescription Drug Monitoring Program (PDMP) in response to the prescription drug abuse problem.
  PDMPs work to deter prescription drug abuse by detecting and preventing the diversion of prescription drugs.  PDMPs help identify “doctor shopping” where individuals obtain many prescriptions from multiple physicians and pharmacies.  PDMPs have been promoted by ONDCP and are now operational in 41 states; however, they must be better utilized in order to have a significant impact on drug diversion and abuse.  
The CDC succinctly summarizes the conclusions of researchers who compared rates of overdose mortality, opioid overdose mortality and opioid consumption among states with and without PDMPs, stating: 
· “The presence of a PDMP alone is not enough to reduce overdose rates or opioid use. PDMP states and non-PDMP states experienced the same increase in opioid-related overdose rates.

· The three largest states with PDMPs had lower rates of opioid prescribing and overdose than other PDMP states. California, New York, and Texas, all of which have PDMPs, had lower rates of opioid prescribing and overdose than other PDMP states, but the information collected in this study did not explain why.

· PDMPs can change the way physicians prescribe. The presence of a PDMP was associated with a shift toward the prescribing of hydrocodone, an opioid that may be less scrutinized than other opioids such as oxycodone or methadone.”

There is clearly room for improvement among the use of PDMPs to reduce prescription drug diversion, abuse and overdose deaths at the state level. 

Under a provision effective January 1, 2012, Oklahoma pharmacists “must enter data for every controlled prescription drug within five minutes of filling it”; however, “doctors, dentists and other health practitioners are not required to check the database before prescribing controlled mediations, but they are encouraged to do so.  About 70 percent of the state’s 17,000 prescribers and pharmacies currently participate” as of March, 2012 according to the Oklahoma State Bureau of Narcotics and Dangerous Drugs Control.
  There is much concern in Oklahoma about the lack of utilization of the PDMP, including lack of physicians conferring the PDMP prior to providing a prescription to a patient.
I support the proposal that Oklahoma fund the Bureau to alert physicians to any individuals who are “red flagged” for doctor shopping.  This would provide physicians with an opportunity to intervene with their patients who may not only have problems with prescription drug abuse but may also pose a public safety threat if they operate a vehicle.  Physicians would have an incentive to follow-up with patients, as the Bureau would be able to use the physicians’ response – or lack of response – as evidence regarding the quality of medical practice, as physicians who participate in the diversion of prescription drugs are subject to prosecution for malpractice. 

The Critical Role of Monitoring
It has been proposed in Oklahoma that individuals who are flagged by the Bureau as “doctor shoppers” in the PDMP and who are prosecuted for DUI related to prescription drug use be subject to enhanced punishments.  In my view, “enhanced” punishment does not have to mean increasing rates or lengths of incarceration.  
Oklahoma has the highest rate of incarceration for females and is ranked #5 in the nation for males.
  The state also supervises over 24,000 individuals on probation and parole.  Recidivism, often through violation of the terms of community supervision, is a common problem within community corrections.  In Oklahoma, the total recidivism rate for prison releases is 23% (males 24.2%, females 16.1%).
  Given the high rates of incarceration, reducing the rates of recidivism in Oklahoma is an important goal to consider when implementing new policies and laws.  This is particularly true for those related to drug use given the well-known relationship between drug use and crime.
I view close monitoring as the best enhancement to community corrections.  Programs that are setting a new standard for monitoring include South Dakota’s 24/7 Sobriety Program and HOPE Probation (Hawaii’s Opportunity Probation with Enforcement).  These programs provide close monitoring of offenders in the community through administration of frequent random drug testing; any program violation, including any use of drugs or alcohol, is met with immediate, brief incarceration.  These programs reduce drug use, reduce recidivism and reduce incarceration.  
The 24/7 Sobriety Program focuses on repeat DUI offenders.  Offenders are subject to either twice-daily alcohol breath tests and random drug urinalysis testing, or wear continuous alcohol monitoring bracelets and sweat patches to detect drug use.  If offenders test positive for alcohol or drugs or miss appointments, they are immediately arrested and serve short jail stays.  Among all tests administered:
· 55% of all offenders never fail a test
· 17% fail only one test

· 12% fail only twice

· 16% fail three or more times

Recidivism is substantially lower for 24/7 Sobriety participants than non-participants after 1, 2 and 3 years after release from the program.  The federal highway bill, Moving Ahead for Progress in the 21st Century Act (MAP-21), approved by Congress, which authorized transportation funding nationwide, identified the 24/7 Sobriety Program as an approved program for states to allocate grant funds.  
HOPE Probation focuses on high-risk offenders who often have histories of drug abuse.  HOPE uses a standard of zero tolerance for violations, including drug use, enforced with vigorous random drug testing.  Violations are met with immediate brief incarceration.  HOPE uses “Behavioral Triage” to determine the need for substance abuse treatment among offenders where only offenders who demonstrate a need for treatment are mandated; treatment is also provided to those who request it.  A randomized control study showed that compared to a control group of standard probationers, HOPE participants were:

· 55% less likely to be arrested for new crimes

· 72% less likely to use drugs

· 61% less likely to miss appointments with probation officers 
· 53% less likely to have their probation revoked

HOPE probationers were sentenced to 48% fewer days of incarceration than non-participants. 
These two programs provide a proven strategy to reduce incarceration while reducing new crimes and drug use.  These programs are scalable to community corrections and are affordable.  Both 24/7 Sobriety and HOPE Probation provide excellent models for Oklahoma as it seeks to reduce rates of drugged driving, rates of nonmedical drug use, and rates of incarceration.  
Relevant Policy Research Needs
As Oklahoma works to identify and implement changes in laws and policies with the many and often interrelated goals of reducing drugged driving, reducing prescription drug diversion, abuse, and overdose, and reducing incarceration and recidivism, legislators should consider the various research opportunities such changes present. 
While our understanding of the prevalence of drug use among drivers and drug effects, including crashes, injuries, and deaths, is becoming clearer, drugged driving research is far from complete.  The 2011 NIDA White Paper outlined eight drugged driving research recommendations which build upon the drugged driving recommendations of ONDCP: 

1. Evaluate impaired driving laws

2. Evaluate and improve drugged driving data collection

3. Improve drugged driving education

4. Identify and evaluate promising models for drugged driver identification

5. Standardize drugged driver testing

6. Conduct drug impairment research 

7. Conduct drugged driving behavioral research 

8. Conduct related treatment research 

These recommendations are comprehensive and daunting.  Oklahoma can use them as the state makes changes to drugged driving laws.  Changes in the state PDMP must also be tracked and evaluated for its impact on drugged driving.  Finally, I encourage Oklahoma to implement pilot studies of offender monitoring programs which could provide valuable data for possible future state-wide changes with special reference to the 24/7 Sobriety model, which I consider representative of a “new paradigm” for management of DUI – including drugged driving – offenders to reduce recidivism in this especially high-risk population.
Summary 
Drugged driving and prescription drug abuse pose serious risks to our nation’s health and safety.  I commend the Oklahoma House of Representatives for examining these separate but related issues.  There is an opportunity for Oklahoma to provide national leadership in creating a new and more effective model for other states.  I am optimistic that this will happen – to the benefit of citizens of Oklahoma and for people all over our country.  

In summary, I encourage Oklahoma to pass a strong, comprehensive and clear per se drug law to cover any illegal drug use, including the illegal use of prescription drugs.  To support the per se law and the overall prosecution of drugged drivers, I encourage lawmakers to work closely with members in the fields of law enforcement and toxicology to ensure the use of best practices and the best of a rapidly improving drug detection technology.  I also encourage Oklahoma to pursue new strategies to make better use of the PDMP in place to identify and deter prescription drug diversion and abuse, including increased communication between the Bureau of Narcotics and Dangerous Drugs Control and physicians.  Finally, I encourage Oklahoma to use the lessons provided by 24/7 Sobriety and HOPE Probation to develop pilot programs to closely monitor offenders in the community, with the joint goals of reducing drug use, reducing incarceration, and reducing recidivism.
Thank you for the opportunity to submit this testimony to the Oklahoma House of Representatives.  I welcome the opportunity to discuss these and other drug policy issues in more detail outside this testimony. 
For more information about the Institute for Behavior and Health, Inc. and our work to reduce drugged driving, visit: www.IBHinc.org and www.StopDruggedDriving.org. 

� Nicotine, aspirin, alcohol and drugs administered after the crash are excluded. 
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