HOUSE PRECEDENTS


General Precedent - 1. (2009) Adoption of House Rules
History – In the course of considering House Resolution 1005 which contained proposed House Rules for the 52nd Oklahoma Legislature, Representative Morrissette raised a point of order as to what authority, statutorily or constitutionally, under which the House was proceeding when considering adoption of House Rules. 
Representative Morrissette inquired as to whether the House of Representatives should adopt temporary rules, as occurred previously in 2005, the 50th Oklahoma Legislature,
 prior to adoption of permanent rules for the 52nd Oklahoma Legislature.

The presiding officer stated that the House of Representatives was operating under the customs of the House and that the custom and practice of the House has been to adopt its [permanent] rules on the first day of [regular] session.  The presiding officer also ruled that based on the customs of the House, the House would proceed with the adoption of House Rules for the 52nd Oklahoma Legislature.

Ruling – It is the ruling of the Chair that the customs and practices of the House will govern initial adoption of House Rules. 
Reasoning – In Oklahoma, under what authority may the House of Representatives adopt procedural rules and in doing so, what is the most appropriate procedure to follow?  Analysis of this ruling requires consideration of interrelated matters such as historical influences, constitutional authority, judicial interpretation and generally agreed upon standards of parliamentary procedure.  

To begin with, the idea that internal rulemaking should be left to the legislature is a notion deeply rooted in American constitutional theory and history.  

Whether created as a royal colony, proprietary colony or by parliamentary charter, each British colony in North America maintained some form of representative assembly.
 To one degree or another, each colonial assembly perceived itself to possess equivalent “privileges” as those claimed by the British Parliament.
 Among privileges claimed was the long-standing assertion that Parliament alone would decide matters of internal procedure.
 

After declaring independence, most American colonies codified this “privilege”, the notion that internal rulemaking should be conducted solely by the legislature, explicitly reserving it to the legislative branch in most of the early state constitutions.
 Likewise, in 1789 the states ratified the current United States Constitution which itself contains a similar provision reserving creation and adoption of procedural rules to Congress.
  

Similar to other jurisdictions,
 Article V, Section 30 of the Oklahoma Constitution contains a “textually demonstrable constitutional commitment of the issue”
 to the respective chambers of the legislature.  

Paragraph two (2) says in relevant part:

Each House may determine the rules of its proceedings…
That the constitution is referring to the houses of the legislature is beyond dispute.  By definition the words “may”, “determine” and “rule” connote discretional authority
 to conclusively and authoritatively fix standards for orderly conduct of business.
  From the plain, natural and ordinary meaning of the words, in the order of grammatical arrangement,
 it is clear that the people of Oklahoma intended for the Legislature to decide its own rules of procedure.
 

Even without “textual commitment” to the legislative branch, adoption of procedural rules is an inherently legislative function intrinsic to the powers of a legislative body
 and thus falls under the protections of the separation of powers requirement.
 This is so because the legislative branch could not function as a co-equal branch of state government if it lacked the authority to organize itself and manage its own internal processes.  

While the Oklahoma Constitution clearly grants authority to the House to adopt rules, besides requiring a quorum be present to conduct business,
 there is little guidance on how exactly to adopt such rules.  While there appears to be no Oklahoma case law directly on point, the Oklahoma Supreme Court has historically exercised restraint when asked to intervene in disputes arising over intracameral procedure or other activities of a recognizable legislative character.

Likewise, case law from other jurisdictions does not appear to speak to the specific question of how procedural rules should be initially or otherwise adopted.  With great uniformity other jurisdictions hold that apart from violation of fundamental rights or other requirements within a jurisdiction’s organic law, the legislature is empowered to determine for itself its own rules of procedure.

If Article V, Section 30 says the House may “determine the rules of its proceedings” and no case law provides additional, specific guidance, what is left to proceed under but the “customs and practices of the House”?
  This being the case, what is meant by the terms “customs and practices of the House”?  In this context it is the historical practices of the House as they pertain to adoption of rules.  

The historical practice for adopting rules is as follows: in the opening days of the first session, a member, usually the Majority Floor Leader has sought recognition to present a motion to adopt House Rules, typically in the form of a simple resolution.  Upon obtaining recognition, the Floor Leader provides a detailed explanation of the proposed rules and then yields to questions from other members.  As consideration of the main question continues, members are recognized to offer amendments, both friendly and unfriendly.  Proposed amendments are considered on their merits or disposed of procedurally.  Finally, debate takes place unless curtailed by an appropriate procedural motion, followed by a vote on the question of adoption.
  The actions taken in adopting House Rules for the 52nd Oklahoma Legislature complied not only with the requirements of the prior session’s rules but with the requirements of any given set of procedural rules adopted by the House of Representatives since statehood.
  Moreover, the ruling of the Chair parallels guidance provided in Mason’s Manual of Legislative Procedure
 both for initial adoption of rules
 and for group decision making.
 
For proper decision making, Mason’s Manual says that the group attempting to make the decision must be legally constituted and must have the legal authority to exercise the powers it is attempting to exercise.  Second, there must be a meeting of the group at which the decision is made.  

Third, the group must be given proper notice of the meeting thus allowing opportunity to attend and participate.  Fourth, a quorum must be present at the meeting.  Fifth, there must be an explicit question for the group to decide.  Sixth, when a question is under consideration, members of the group must be given the opportunity to debate the question under consideration.  Seventh, in order to make a decision or take an action, the group must take a vote.  

Eighth, to carry the proposed question, at least a majority of the group must vote in the affirmative.  Ninth, there must not be fraud or deception with the decision-making process.  Tenth, any decision made by the group must not be in violation of any laws, rules or decisions of higher authority.  Eleventh and finally, there must be a record of the decision made by the group.      

In comparison, the Oklahoma House of Representatives was duly constituted
 and was constitutionally authorized to adopt procedural rules.
 Second, the House assembled and convened on the date and at the time constitutionally mandated.
 

Third, the constitutional provision establishing the day and time for convening the first day of regular session as well as the motion to adjourn until 12:00 noon, Monday, February 2, 2009 adopted by the House on “organizational day”, the previous legislative day,
 provided each member with explicit and proper notice of the date, time and location of the next daily session of the House.  

Fourth, a quorum was established.
 Fifth, a clear question came before the House to be decided when Representative Tad Jones, the Majority Floor Leader, moved adoption of House Resolution 1005 which contained proposed House Rules for the 52nd Oklahoma Legislature.
 Sixth, upon consideration of House Resolution 1005, members of the House were afforded opportunity to offer debate on the merits of the proposed rules.
 Seventh, the question before the House, adoption of House Resolution 1005, House Rules, was brought to a vote.
 

Eighth, the question before the House passed with a majority of the House voting in the affirmative.
 Ninth, nothing fraudulent or deceptive occurred in the decision-making process.  Tenth, neither the action of adopting House Rules nor the process by which the rules were adopted violates the federal constitution or federal law nor did it violate the Oklahoma Constitution or any known case law interpreting the Oklahoma Constitution.  

Finally, the actions taken by the House in adopting House Rules were recorded in the House Journal,
 including a clear record of the motion to adopt House Resolution 1005, the proposed amendments offered to the main question and their disposition, the final roll call vote showing a majority of votes cast in the affirmative and a verbatim record of House Rules as adopted.
  

In conclusion, by ruling that the customs and practices of the House govern consideration and adoption of House Rules, the Chair abided by relevant constitutional requirements, the time-honored practices of the House and generally agreed upon standards of parliamentary procedure.
� An exhaustive search of all House Journals reveals adoption of only one set of temporary rules as a distinct set of rules in their own right.  In all other cases, the House adopted “temporary” rules in the sense that it adopted the previous session’s rules for a short period prior to adoption of permanent rules for that two-year Legislature.  Such an approach seems to indicate permanent rules were not prepared prior to the convening of the first session as is the current practice.  See Okla. H. Jour., 33, 50th Leg., 1st Reg. Sess. (Jan. 4, 2005); Daily H. Sess. Dig. Rec., 50th Leg., 1st Reg. Sess. Track 10:01, 0:00-44:48 (Jan. 4, 2005).
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